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 Court File No.: CV-20-00637081-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

TRUIST BANK, AS AGENT 
 

Applicant 
 

- and - 
 

KEW MEDIA GROUP INC., KEW MEDIA INTERNATIONAL (CANADA) INC. 
 

Respondents 
 
 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF 

THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43 AS AMENDED 
 
 

NOTICE OF MOTION 
 

Motion for: (1) an Order Lifting the Stay of Proceedings Against Kew Media to Permit 
(i) the Issuance of a Statement of Claim; (ii) the Filing of a Motion for Leave to 
Commence an Action Under Sections 138.3 and 138.8 of the Securities Act and 

Certification; (iii) Motions Related to Service; and (iv) Motions Related to the Approval 
of a Third Party Adverse Costs Indemnity and Funding Agreement; (2) Carriage of the 

Shareholder Class Proceeding on Behalf of Kew Media Shareholders; and (3) 
Production of Kew Media’s Responsive Insurance Policies 

 
(Motion Returnable: July 14, 2020) 

ALEX KAN, GRYHORIY ZHURBA and STUART RATH, the Plaintiffs in a 

proposed securities class action against Kew Media Group Inc. (“Kew Media”), will bring a 

motion before the Honourable Mr. Justice Koehnen on July 14, 2020 by judicial video 

conference via Zoom at Toronto, Ontario.   

PROPOSED METHOD OF HEARING: The motion will be heard orally by video 

conference via Zoom.  
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THE MOTION IS FOR:   

1. An order substantially in the form attached hereto as Schedule “A”: 

(a) lifting the stay of proceedings for the sole and limited purpose of: 

(i) granting the Plaintiffs leave to issue, file and serve the Statement of 

Claim in the action styled Kan et al. v. Kew Media Inc. et al. (the 

“Action”); 

(ii) granting the Plaintiffs leave to file with the Court the Plaintiffs’ Motion 

for Certification and for Leave under Part XXIII.1 of the Ontario 

Securities Act;  

(iii) serving (as necessary), filing and hearing any motion(s) related to the 

service of the Statement of Claim and/or the Plaintiffs’ Motion for 

Certification and Leave under Part XXIII.1 of the Ontario Securities Act; 

and  

(iv) serving (as necessary), filing and hearing any motion(s) related to the 

court approval of a third-party adverse costs indemnity and disbursement 

funding agreement; 

(b) ordering that Thornton Grout Finnigan LLP, Kalloghlian Myers LLP and 

Foreman & Company are appointed as counsel to prosecute the Action;  

(c) ordering that no other action may be commenced in Ontario on behalf of Kew 

Media shareholders in respect of the subject matter of the Action without leave of 

the Court granted on notice to the Receiver and the Plaintiffs; and 
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(d) ordering that the Receiver disclose and produce to the Plaintiffs:  

(i) all potentially responsive insurance policies under which an insurer may 

be liable to satisfy all or part of a judgment against Kew Media or any of 

its Directors, Officers or advisors in the Action or to indemnify or 

reimburse a party to the Action for money paid in satisfaction of all or 

part of the judgment (the “Insurance Policies”); 

(ii) the limits of insurance coverage on each Insurance Policies and the 

particulars of any erosion of those limits to date; and 

(iii) any reservation of rights by the insurers in respect of the Insurance 

Policies. 

2. Such further and other relief as counsel may advise and this Court deem just. 

 

THE GROUNDS FOR THE MOTION ARE: 

A. Background and KEW Media’s Insolvency 

1. Kew Media was a publicly traded company with shares that traded on the Toronto Stock 

Exchange. 

2. Kew Media issued a press release on December 11, 2019 disclosing that certain reports 

that had been provided to Kew Media and its senior lenders by Kew Media’s Chief 

Financial Officer contained inaccurate information regarding Kew Media’s working 

capital. 

3. Kew Media’s share price dropped precipitously following these and other disclosures 

and its shares were cease traded by the Ontario Securities Commission on January 16, 

2020. 
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4. The within receivership proceedings against Kew Media were commenced by its senior 

lenders and an order was granted on February 28, 2020 appointing FTI Consulting 

Canada Inc. as Receiver of all of the assets, undertakings and properties of Kew Media 

and certain related entities (the “Receivership Order”). 

5. The Receivership Order includes a stay of all proceedings currently pending against 

Kew Media and precludes any new proceeding against Kew Media except with the 

written consent of the Receiver or leave of this Court. 

B. Carriage 

6. Alex Kan and Gryhoriy Zhurba retained Thornton Grout Finnigan LLP and Kalloghlian 

Myers LLP (“TGF/KM”) in April and May 2020 to commence a class proceeding 

against Kew Media in relation to damages they and other class members suffered arising 

from alleged misrepresentations in Kew Media’s public disclosure. 

7. Alex Kan and Gryhoriy Zhurba delivered a Notice of Appearance in the Kew Media 

Receivership on June 19, 2020. 

8. Foreman & Company was retained by Stuart Rath to commence substantially the same 

proceeding and delivered a Notice of Appearance in the Kew Media Receivership on 

June 22, 2020. 

9. On June 27, 2020, TGF/KM sent a Notice of Motion for carriage and a lift stay order to 

the Receiver. Among other things, the relief sought would have granted carriage of the 

claims brought against Kew Media to Alex Kan and Gryhoriy Zhurba and appointed 

TGF/KM as class counsel. 

10. On June 28, 2020, Foreman & Company sent a draft motion record to the Receiver. 

Among other things, the motion sought to lift the stay of proceedings to allow a 

proposed class action to be brought against Kew Media and to allow the plaintiff’s 

motion for certification and leave under the Ontario Securities Act to be filed. 
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11. On June 29, 2020, Sarah Bowden, a lawyer at Foreman & Company, served their client, 

Mr. Rath’s motion record to lift the stay of proceedings on the Service List.  

12. The issue of carriage as between TGF/KM and Foreman & Company has been resolved 

on terms, whereby TGF/KM and Foreman and Company have agreed to work together 

to advance the claims against Kew Media. 

C. Lift Stay 

i. Motion for Certification and Leave 

13. Section 138.14 of the Securities Act prescribes a three-year limitation period for any 

claim brought under section 138.3 of the Securities Act, such as the claim asserted in 

the Action. 

14. As a result of the Covid-19 pandemic, the limitation period under the Securities Act was 

suspended retroactive to March 16, 2020 by an Ontario Regulation made under the 

Emergency Management and Civil Protection Act, R.S.O. 1990, c. E.9.  The suspension 

is scheduled to conclude on September 11, 2020. 

15. Further, section 138.14(2) of the Securities Act provides that the limitation period is 

suspended on the date the notice of motion for leave under section 138.8 is filed with 

the court. 

ii. Service of the Statement of Claim 

16. Two of the defendants in the Action reside in the United Kingdom. A motion for 

substitute service or validating service may be necessary to effect service of the 

Statement of Claim. 

iii. Third Party Adverse Costs Indemnity and Funding 

17. TGF/KM and Foreman & Company anticipate seeking an adverse cost indemnity and 

funding for disbursements from a third-party funder. Any such funding agreement 
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would need to be approved by the court and leave is sought on the within motion for 

leave to lift the stay of proceedings to allow such a motion to be heard. 

D. Production of Insurance 

18. Insurance coverage, erosion and remaining limits are relevant to the conduct of the 

litigation and potential settlement discussions, particularly where the issuer is insolvent. 

19. Requiring disclosure of insurance information encourages the parties to make practical 

and pragmatic decisions about the likelihood of recovery on the claims. 

20. Early production of insurance policies at this stage is consistent with prior practice in 

class proceedings and consistent with this Court’s jurisprudence. 

E. Legislation 
 
21. The Class Proceedings Act, 1992, S.O. 1992, c. 6, and in particular sections 12, 13 and 

34. 

22. The Courts of Justice Act, R.S.O. 1990, c. C.43, and in particular section 106. 

23. The Securities Act, R.S.O. 1990, c. S.5, and in particular section 138. 

24. The Rules of Civil Procedure, R.R.O. 1990, Reg 194, and in particular Rule 37. 

25. Such further and other grounds as counsel may advise and this Court permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The affidavit of Garth Myers sworn July 7, 2020. 

2. Such further materials as counsel may advise and this Court permit. 
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TO: THE SERVICE LIST 
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 Court File No.: CV-20-00637081-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N : 

TRUIST BANK, AS AGENT 
Applicant 

- and - 

KEW MEDIA GROUP INC. and KEW MEDIA INTERNATIONAL (CANADA) INC. 
Respondents  

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985 C. B-3, AS AMENDED, AND SECTION 101 OF 

THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C-43, AS AMENDED 
 

AFFIDAVIT OF GARTH MYERS 
(Sworn July 7, 2020) 

I, Garth Myers, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 

SAY: 

1. I am a partner with the law firm Kalloghlian Myers LLP, co-counsel for the Plaintiffs 

Alex Kan, Gryhoriy Zhurba and Stuart Rath in a proposed securities class action against Kew 

Media Inc. (“Kew Media”) (the “Action”). I have knowledge of the matters herein deposed. 

Where I make statements in this affidavit that are not within my personal knowledge, I have 

identified the source of the information and believe it to be true. 

2. I swear this affidavit in support of the Plaintiffs’ motion for carriage, to lift the stay of 

proceedings against Kew Media, and for production of insurance policies. This affidavit touches 

on matters relating to Kalloghlian Myers LLP’s, Thornton Grout Finnigan LLP’s and Foreman 

& Company’s solicitor-client relationship with the Plaintiffs. No portion of this affidavit is 

meant to waive, nor should it be construed as a waiver of, solicitor-client, litigation or any other 

privilege. 
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3. Kew Media was a publicly traded company with shares that traded on the Toronto Stock 

Exchange. 

4. Kew Media issued a press release on December 11, 2019 disclosing that certain reports 

that had been provided to Kew Media and its senior lenders by Kew Media’s Chief Financial 

Officer contained inaccurate information regarding Kew Media’s working capital. 

5. Kew Media’s share price dropped precipitously following these and other disclosures 

and its shares were cease traded by the Ontario Securities Commission on January 16, 2020. 

6. The within receivership proceedings against Kew Media were commenced by its senior 

lenders and an order was granted on February 28, 2020 appointing FTI Consulting Canada Inc. 

as Receiver of all of the assets, undertakings and properties of Kew Media and certain related 

entities (the “Receivership Order”). Attached hereto as Exhibit “A” is a copy of the 

Receivership Order. 

7. The Receivership Order includes a stay of all proceedings currently pending against 

Kew Media and precludes any new proceeding against Kew Media except with the written 

consent of the Receiver or leave of this Court. 

8. Alex Kan and Gryhoriy Zhurba retained Thornton Grout Finnigan LLP and Kalloghlian 

Myers LLP (“TGF/KM”) in April and May 2020 to commence a class proceeding against Kew 

Media in relation to damages they and other class members suffered arising from alleged 

misrepresentations in Kew Media’s public disclosure.  

9. Alex Kan and Gryhoriy Zhurba delivered a Notice of Appearance in the Kew Media 

Receivership on June 19, 2020. 

10. Stuart Rath retained Foreman & Company to prosecute essentially the same claim and 

delivered a Notice of Appearance in the Kew Media Receivership on June 22, 2020. 

11. On June 24, 2020, Jonathan Foreman of Foreman & Company wrote to the Receiver 

seeking the Receiver’s written consent to lift the stay to issue a proposed class action against 

Kew Media. A copy of the plaintiff’s draft Statement of Claim was enclosed in Mr. Foreman’s 

June 24, 2020 letter. 
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12. On June 27, 2020, TGF/KM sent a Notice of Motion for carriage to the Receiver seeking 

an order granting carriage of the claims brought against Kew Media to Alex Kan and Gryhoriy 

Zhurba and appointing TGF/KM as class counsel. TGF/KM had previously provided to the 

Receiver a draft of a Statement of Claim. 

13. On June 28, 2020, Foreman & Company sent a draft Motion Record to the Receiver. 

Among other things, the motion sought to lift the stay of proceedings to allow a proposed class 

action to be brought against Kew Media and to allow the Stuart Rath’s motion for certification 

and leave under the Ontario Securities Act to be filed.  

14. On June 29, 2020, Sarah Bowden, a lawyer at Foreman & Company, served Mr. Rath’s 

Motion Record to lift the stay of proceedings on the Service List. 

15. The issue of carriage as between TGF/KM and Foreman & Company has since been 

resolved on terms, whereby TGF/KM and Foreman & Company have agreed to work together 

to advance the claims against Kew Media and related parties.  

16. Section 138.14 of the Securities Act prescribes a three-year limitation period for any 

claim brought under section 138.3 of the Securities Act, such as the claim asserted in the Action. 

17. As a result of the Covid-19 pandemic, the limitation period under the Securities Act was 

suspended retroactive to March 16, 2020 by an Ontario Regulation made under the Emergency 

Management and Civil Protection Act, R.S.O. 1990, c. E.9.  The suspension is scheduled to 

conclude on September 11, 2020. 

18. Further, section 138.14(2) of the Securities Act provides that the limitation period is 

suspended on the date the notice of motion for leave under section 138.8 is filed with the court. 

19. Two of the defendants in the Action also are described in Kew Media’s public disclosure 

as living in the United Kingdom (Geoffrey Webb and Sara Curran). 

20. The United Kingdom Central Authority for foreign processes 

(<https://www.hcch.net/en/states/authorities/details3/?aid=278>) states as follows: 
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This is Exhibit “A” referred to in the  

Affidavit of Garth Myers sworn before me  

this 7th day of July, 2020. 
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